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OPINION

R. T. Ledbetter and his wife owned a large tract of land adjoining State Route 100 near
Lindenin rural Perry County. A significant portion of this tract was wooded. In June 1933, they
conveyed a 1.73-acre tract to Lillie Gladden who was their daughter's mother-in-law.! R. T.
L edbetter’ s woodlands bordered Ms. Gladden's tract to the east and the south. An old dirt road,
varioudly referred to asthe “Ridge Road” or the “Old Woods Road” also ran along the southern
boundary of Ms. Gladden’s property. R. T. Ledbetter used this road for access to his timber from
State Route 100. Ms. Gladden eventually built her house on the southern portion of her property
near the Ridge Road, and through the years, bath she and R. T. Ledbetter used the Ridge Road to
gain access to their property from State Route 100.2

In August 1945, after R. T. Ledbetter died, six of hisseven children sold their interestsin his
real property to their sister, Norma Hildenbrandt and her husband, John Hildenbrandt. In October
1945, the Hildenbrandts sold aportion of the property to Sam L edbetter, Ms. Hildenbrandt’ sbrother.
Accordingly, at the close of 1945, Ms. Gladden’s property abutted the Hildenbrandts' property to
the south, Sam L edbetter’ sproperty to the east, and State Route 100 to the northwest. All theparties
continued to use the Ridge Road to gain accessto their property. They believed that the Ridge Road
marked the boundary between Ms. Gladden’ s property and the Hildenbrandts' property and that the
boundary between Ms. Gladden’ s praoperty and Sam L edbetter’s property was an old fence that ran
through the woods.

All the dealings between the parties remained amicable for over fifty years. In November
1986, Ms. Gladden conveyed her property to her grandson, Jimmie Joe Savage, and hiswife, Francis
Joy Savage.® The Savages eventually decided to replace Ms. Gladden’s old house with a double-
wide mobile home. Accordingly, they damolished Ms. Gladden’ s old house and in the fall of 1997
began to preparethe site for their mobile home. Shortly after they started their site preparations, the
Savages recdved notice from Don Hildenbrandt that their improvementswere encroaching on his

lThe following day, Ms. Gladden acquired another contiguous tract from EdnaHarris. Thistract, comprising
approximately one-third of an acre, had separated the tract Ms. Gladden had acquired fromR. T. Ledbetter and hiswife
from State Route 100. Following the purchase a small portion of Ms. Gladden’s northwestern boundary line abutted
the highway.

2M s. Gladden used thisroad because other portionsof her property were separated from the highway by agulch.
Even though there wasanother road connecting Ms. Gladden’s property with the highway, M s. Gladden and her guests
used the Ridge Road to enter her property because the other road was so steep. However, they used the other road to
exit the property because it provided a safer entry onto the highway.

3The description of the propertyin the deed from Ms. Gladden to the Savagesdid not match the description of

the property in the deed from R. T. Ledbetter to Ms. Gladden. Mr. Sav age apparently retained a surveyor to prepare a
legal description of the property, and this description was used rather than the earlier one.
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property.* Mr. Hildenbrandt was not pleased with the Savages’ decision to place a mobile home on
their property®, and he eventually stopped the Savages from moving the mobile home onto ther
property by blocking the Ridge Road with metal fence posts.

Mr. Hildenbrandt’ sfence post barricade prompted the Savagesto file suit against himinthe
Chancery Court for Perry County to remove the obstructions, to enjoin Mr. Hildenbrandt from
placing other obstructionsin the Ridge Road, and to recover the damages they had incurred because
of the delay inmoving into their mobile home. Mr. Hildenbrandt counterclaimed for a declaration
of thelocation of their boundary | ines, aninjuncti onagainst the Savagesencroachi ngon his property,
and monetary damages. Eventually, Lossie L edbetter, Sam L edbetter’s 88-year-old widow, filed an
“intervening complaint” against the Savages likewise asserting that their encroachments had
damaged her property and likewise seeking an injunction aga nst further encroachment and monetary
damages’

Thetrial commenced around midday on October 5, 1998, and continued past midnight. Mr.
Savage asserted that he and hiswife owned all the property that had been conveyed to Ms. Gladden.
He also insisted that the Ridge Road was on Mr. Hildenbrandt’'s property and that he had never
claimed that he owned “any interest in the property on the ‘ridge’ side of theridgeroad.” He stated
that if thetrial court “ gavetheridgeroadtome, | would. .. giveitback.” However, Mr. Savage and
his other witnesses testified that Ms. Gladden and her associates had continuoudly used the Ridge
Road to gain accessto her property.

Mr. Savage also acknowledged that he had cleared brush and scrub trees along the Ridge
Road in preparation of moving his mobile home onto his property but asserted that the brush and
scrub trees were north of the Ridge Road and were on his property. With regard to the Savages
damage claim, Mr. Savage testified that he and his wife had sold their residence in anticipation of
moving into their new mobile home and that because of the obstruction to the Ridge Road, they had
been required to rent another residence for nine months and had also been required to rent storage
unitsfor their furniture. He also testified that he had been required to purchasematerial sto prevent
damage to thetwo halves of the mobile homethat had been sitting unassembled on hisproperty. The
total of these expenses was $6,110.50.

The Savages also presented the testimony of Thomas White, a registered surveyor. Mr.
White testified that none of the descriptions in the parties deeds closed and that there were
misdirections in the calls in the 1945 deed from R. T. Ledbetter’s heirs to John and Norma
Hildenbrandt. Under questioning by the parties’ lawyers and extensive examination by the tria

4Don Hildenbrandt has succeeded to the owner ship of his parents' property located to the south of the tract
formerly owned by Ms. Gladden.

5M r. Hildenbrandt actudly warned the Savagesthatif they moved amobile home onto their property, he“would
doze it down.”

6The intervening complaint wasactually filed on L ossie L edbetter’ sbehalf by her daughter, Joann H older. Ms.

Holder possessed her mother’s power-of-attorney. It is perhaps more than coincidence that Joann Holder is Don
Hildenbrandt’s cousin. Mr. Hildenbrandt and Ms. Ledbetter were represented by the same lawyer at trial.
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court, Mr. White opined that the 1933 deed from R. T. Ledbetter to Ms. Gladden actually conveyed
.28 acres of property south of the Ridge Road to Ms. Gladden and, therefore, that the Savages
actually owned a portion of the Ridge Road, as well as the .28-acre tract south of the Ridge Road.’

Mr. Hildenbrandt and Ms. L edbetter did not present a surveyor to contradict the conclusions
of Mr. White. They argued instead that the parties’ deeds were so flawed that they should play no
role in determining the location of the Savages eastern and southern boundary lines. They also
presented anumber of witnesses who testifiedthat R. T. Ledbetter, R. T. Ledbette’ sheirs, and Ms.
Gladden had always understood, despite the suggestionin Ms. Gladden’s 1933 deed from R. T.
L edbetter, that the southern boundary of Ms. Gladden’ s property was the Ridge Road and that the
eastern boundary of her property was afence in the woods. Ms. Ledbetter presented no evidence
regarding her claim that the Savages' encroachment had damaged her property. Withregardto Mr.
Hildenbrandt's damage claim, Mr. Hildenbrandt and Robert Mathis testified that Mr. Savage had
bulldozed a number of large trees along the Ridge Road that had been planted to prevent erosion on
Mr. Hil denbrandt’ s property.

When the trial concluded at approximately 11:50 PM., the trial court stated that it would
proceed to rule from the bench despitethelateness of the hour. The court announced that it accepted
Mr. White' s concl udg ons that the southern boundary of the Savages property, asreflected inR. T.
Ledbetter’s 1933 deed to Ms. Gladden, included the .28-acre tract south of the Ridge Road.
Accordingly, thetrial court reasoned that both the Savages and Mr. Hildenbrandt owned portionsof
the Ridge Road and that they both had the right to use the road to enter and leave thei r property.

With regard to the damage claims, the trial court concluded that Mr. Hildenbrandt and Mr.
Mathis had wrongfully prevented the Savages from using the Ridge Road. However, the court
declined to award damages to the Savages “based upon equitable principles arising out of the
plaintiffs [Savages| cutting of trees that may have been on the third party paintiff’'s [Ms.
Ledbetter's] lands.”® A judgment reflecting the trial court’s ruling from the bench was filed on
November 4, 1998.

The entry of the November 4, 1998 judgment triggered lengthy and tortuous post-trial
proceedings. On November 20, 1998, Mr. Hildenbrandt and Ms. Ledbetter filed a “motion to
reconsider” asserting that the trial court had prevented them from effectively presenting their case
by conducting thetrial until 12:20 A.M. and by allowing only short recesses without adinner break.
They asserted that “some of their withesses were elderly and in poor health,” that they had been in

7M r. White acknowledged that the 1945 deed from R. T. Ledbetter’s heirsto the Hildenbrandts suggested that
Ms. Gladden did not own any property south of the northern edge of the Ridge Road. However, heopined thatR. T.
Ledbetter’s heirs could not convey the .28-acre tract south of the Ridge Road to the Hildenbrandts because R. T.
Ledbetter had conveyed it to Ms. Gladden twelve years earlier.

8Even though Ms. Ledbetter had presented no evidence of damage to her property caused by the clearing
undertaken by the Savages, the trial court authorized Ms. Ledbetter to suethe Savages “at the end of one year’ if the
“runoff arising directly from the removal of timber and undergrowth along the ridge road by the plaintiffs.” Mr.
Hildenbrandt was the only witness who testified that he used the treesplanted d ong theRidge Road to prevent erosion
on his property.
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the courtroom since 9:00 A.M., and that the manner in which the trial had been conducted had been
“very difficult” for their witnesses“who suffered from hunger and fatigue.” On December 3, 1998,
thetrial court, treating the motion to reconsider asa Tenn. R. Civ. P. 59.04 motion, entered an order
that “suspended or held [the November 4, 1998 judgment] in abeyance” and that granted Mr.
Hildenbrandt and Ms. L edbetter alimited newtrial “only for the purposeof hearing again from those
witnesses who were suffering from hunger, fatigue or ill health at the time they were testifyingon
October 5, 1998.” The order also provided that [w]hether the judgment should be altered or
amended isreserved pending said hearing to be set by agreement of counsel at the earliest possible
date.”

On December 4, 1998, the day following the entry of the order granting Mr. Hildenbrandt
and Ms. Ledbetter alimited new trial, the Savagesfiled their own Tenn. R. Civ. P. 59.04 motionto
alter or amend. The thrust of their motion was directed at the trial court’s conclusion that the
Savages damages were off set by the damages they caused to the nel ghboring property. Inlight of
thetrial court’s decision regarding the location of their southern boundary line, the Savages argued
(1) that there was no evidence that they removed trees that were not theirs, (2) that they could not
have caused damage to the neighboring property, and, therefore, (3) that no offset of their damages
was appropriate.® The trial court decided to consider the Savages motion at the same time it
conducted the limited new trid, and informed theparties that thishearing would be held on January
14, 1999.

Mr. Hildenbrandt and Ms. Ledbetter retained a new lawyer shortly before the scheduled
hearing. Their new lawyer asked the Savages' lawyer for an extension of time to become familiar
with the case. The Savages lawyer accommodated this request and agreed to present their joint
request for a thirty-day continuanceto the trial court on January 14, 1999. Notwithstanding the
parties’ agreement, the trial court declined to grant the continuance and announced that it would
dispose of the pending motions without hearing additional evidence.

On January 22, 1999, thetrial court entered an order addressing the pending mations. First,
thetrial court stated that it had “sua sponte reconsidered” Mr. Hildenbrandt’s and Ms. Ledbetter’s
November 20, 1998 motion. Reversing itsearlier decision to treat thismotionasa Tenn. R. Civ. P.
59.04 motion to alter or amend, thetrial court concluded that it would not consider their request for
relief because they had “filed a pleading not authorized by the Tennessee Rules of Civil Procedure’
and that the court had “no duty to create a claim.” Accordingly, the tria court denied Mr.
Hildenbrandt’s and Ms. L edbetter’ s post-trial motion requesting an opportunity to present several
of their witnesses again. Thetrial court also ordered that “[t]he judgment entered on November 4,
1998, isno longer held in abeyance and shall be deemed afinal judgment for all purposes.” Thetrial
court then turned its attention to the Savages motion to alter or amend. Observing that “there has

9The Savagesdid not point out, asthey could have, thatthetrial courthad erroneously determined that the harm
that Mr. Hildenbrandt had caused the Savages could somehow be offset by the harm that the Savages had caused Ms.
Ledbetter. Mr. Hildenbrandt' s damages claim wasunrelated to Ms. Ledbetter’'s damage claim.
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been no response or other rebuttal” to the motion, the trial court granted the requested relief and
awarded the Savages a $6,110.50" judgment against Mr. Hildenbrandt and Ms. Ledbetter.

The change in the judgment brought about by the tria court’s January 22, 1999 order
prompted Mr. Hildenbrandt and M s. L edbetter to fileanother post-trial motion on February 19, 1999.
In addition to their original complaint about the manner in which the trial court had conducted the
October 5, 1998 trial, they argued (1) that they had been denied afair hearing because Mr. White,
the Savages surveyor, had left the courthouse after being instructed to remain because he was
subject to being recalled to the stand, (2) that thetrial court had erred by awarding the Savages the
.28-acretract south of the Ridge Road when they had not sought this property in their complaint, (3)
that the trial court had erred to the extent it had based its decision regarding the location of the
boundary lines on the unreliable deeds, and (4) that thetrial court erred by disposing of the Savages
December 4, 1998 post-trial motion without giving them an opportunity to respond.

On March 1, 1999, the Savages moved to dismiss Mr. Hildenbrandt’s and Ms. Ledbetter’s
February 19, 1999 motion. Thetrial court conducted a hearing on the motion on March 26, 1999.
Attheoutset, Mr. Hildenbrandt and M s. L edbetter supplementedtheir pending post-trial motionwith
a “motion for relief from order” pursuant to Tenn. R. Civ. P. 60.02(1)."* In this motion, Mr.
Hildenbrandt and Ms. L edbetter asserted that they had been “ surprised” by thetrial court’s January
22, 1999 decision to dismiss their pending post-trial motion without a hearing, to “reinstate” the
November 4, 1998 judgment, and to grant the Savages post-judgment motion regarding their
damages.

During the March 26, 1999 hearing, thetrial court informed the partiesthat it had discovered
an error in its January 22, 1999 order. Apparently realizing that the Savages neither asserted nor
claimed that they had been damaged by M s. L edbetter, thetrial court stated that it had never intended
to givethe Savagesamoney judgment against M s. L edbetter and that it would enter aseparate order
to“ correct” itsJanuary 22, 1999 order. Accordingly, on April 12, 1999, thetrial court filed an order
modifying its January 22, 1999 order to award the Savages a $6,110.54 judgment only against Ms.
Ledbetter. The court stated that “[i]t wasthe original intent of the Court for [a] monetary judgment
to be entered against Defendant, Don Hildenbrandt, only” and that partsof its January 22, 1999 order
“remain as stated therein.”

Findly, on May 24, 1999, thetrial court filed an order denying Mr. Hildenbrandt’ sand Ms.
Ledbetter’ sTenn. R. Civ. P. 59 and 60 motions. The court explained tha it could not consider the
Tenn. R. Civ. P. 60 motion without permission from this court and that it could not consider the

10The amount of the trial court’ sjudgment was $6,110.54; however, the only evidencein the record regarding
the amount of the Savages’ damages isthat their damages amounted to $6,110.50.

llEven though this motion is samped filed on March 29, 1999, three days after the hearing, the transcript of
theMarch 26, 1999 hearing reveal sthat this motion was presented to and considered by thetrial court during the hearing.
The record does not reveal the reasons for the three-day delay in the filing of the motion that had been submitted to the
trial court on March 26, 1999.
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February 19, 1999 motion becauseit had not beentimely filed. Mr. Hildenbrandt and Ms. L edbetter
thereafter pafected this appeal.

M.
THE RECORD ON APPEAL

Before taking up the substantive issues in this apped, we first address the adequacy of the
record on appeal. Theability of the appellate courtsto review lower court proceedings and to render
just and correct decisionsdepends upon being provided with an appellate record that containsafair,
accurate, and complete account of what transpired in the trial court with respect to the issues that
form the groundsfor the appeal. The processused to preparethe statements of the evidenceinthis
case, aswell asthe substance of the statements of the evidence themselves, demonstrate again that
statements of the evidence prepared pursuant to Tenn. R. App. P. 24(c) are, in most cases, poor
substitutes for verbatim transcripts of the proceedingsin thetrial court. Hunt v. Hunt, No. M1997-
00221-COA-R3-CV, 2000 WL 1030622, at * 1 n.1 (Tenn. Ct. App. July 27, 2000) (No Tenn. R. App.
P. 11 application filed).

None of the parties retained a court reporter for the October 5, 1998 trial of this case. On
May 20, 1999, the lawyer representing Mr. Hildenbrandt and Ms. L edbetter filed a statement of the
evidence containing hisclients’ version of the proceedingsin thetrial court and the substance of the
testimony of thewitnesses. On June 3, 1999, the Savages |lawye filed objectionsto hisadversary’s
statement of the evidence asserting that it “ does not present afair, accurate or compl ete account of
what transpired at thetrial of thiscause.” Rather than submitting his own accuratestatement of the
evidence, the Savages' lawyer stated that portions of the statement of the evidence submitted on
behalf of Mr. Hildenbrandt and Ms. L edbetter wereaccurate but that other portionswereinaccurate.
Heal so provided the court with hisversion of the portions of the statement of the evidence submitted
on behalf of Mr. Hildenbrandt and Ms. Ledbetter that he believed to be inaccurae.™

Because of the disagreement between the parties regarding the contentsof the statement of
theevidence, thetrial court exercisedit prerogativeunder Tenn. R. App. P. 24(e) to settlethe parties
differences. Rather than resolving thedisputesregarding the content of the statement of the evidence
and then directing the appellant to file a corrected statement of the evidence, thetria court entered
an order on June 28, 1999, concluding that the Savages' objectionsto the statement of the evidence
prepared on behalf of Mr. Hildenbrandt and Ms. Ledbetter were well taken and goproving the
“Plaintiff’s[sic] Obectionsto the Statement of Evidence’ filed on behalf of the Savages.

Within hours after the entry of the June 28, 1999 order, Mr. Hildenbrandt and Ms. L edbetter
filed amotion to supplement the record on appeal with acopy of the statement of evidence prepared

12For example, the Savages' response to the portion of the statement of the evidence regarding Mr.
Hildenbrandt’s testimony was as follows: “The plaintiffs do not agree with the last sentence in the statement of this
witness that there was proof in therecord that Mr. Hildenbrandt was recovering from by-pass surgery. Otherwise, while
not accepting the testimony as truthful, the plaintiffs have no objection with the statements as to this witness. The
plaintiffs do accept astruthful the statement of this witness that hetold Mr. Savage that if he moved a modular homeonto
the cleared lot that he, Don Hildenbrandt, would doze it down.”
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ontheir behalf and filed on May 20, 1999. They argued that therecord on apped would not contain
afair, accurate, and complete account of the proceedings in the trial court unless the undisputed
portions of their statement of the evidence were included in the appellate record along with the
Savages objections to their statement of the evidence. The Savages opposed the motion but
admitted that their objections filed with the trial court should be “supplemented” in severd
particulars.

Thetrial court never acted on Mr. Hildenbrandt' sand Ms. Ledbetter’ smotion, at least asfar
asthisrecord shows. Because the trial court’s June 28, 1999 approval of the Savages' objections
to the statement of the evidence necessarily approved the portions of the statement of the evidence
that the Savages had not specifically objected to, we entered an order pursuant to Tenn. R. App. P.
24(e), (g) on August 9, 2001, directing the clerk and master to file asupplemental record containing
acopy of the statement of the evidence filed on behalf of Mr. Hildenbrandt and Ms. Ledbetter on
May 20, 1999. Theclerk and master hascomplied with our order. Accordingly, the appellaterecord
inthiscase consists of (1) the papersfiledinthetria court, (2) the exhibitsfiled during the October
5,1998triad, (3) the statement of the evidencefiled on behalf of Mr. Hildenbrandt and Ms. L edbetter
on May 20, 1999, except insofar asit differs from the substance of the objections filed on behalf of
the Savages on June 3, 1999, (4) the objections to the statement of the evidence filed on behalf of
the Savageson June 3, 1999, and (5) the verbatim transcript of the proceedings beforethetrial court
on March 26, 1999.

Resolving the ambiguity regarding the contents of the appellate record does not address the
adequacy of these records for purposes of review. When faced with a decision about whether to
retain a court reporter or proceed to trial in acivil casewithout a court reporter, lawyers and their
clients should keep in mind the fate that befalls appellants who fail to submit a complete and
accurate record to the appellate courts. Anappellant who elects not to file either atranscript or a
statement of the evidence will be faced with the practically insurmountable presumption that the
record contai ned sufficient evidenceto support thetrial court’ sdecision. Tallentv. Cates, 45 S.W.3d
556, 562 (Tenn. Ct. App. 2000); ManufacturersConsol. Servs., Inc. v. Rodell, 42 S\W.3d 846, 865
(Tenn. Ct. App. 2000); King v. King, 986 S.W.2d 216, 220 (Tenn. Ct. App. 1998). An appellant who
submitsarecord that islater deemed so inadequatetha it hindersappellaereview will befaced with
the prospect of paying damages to theappellee under Tenn. Code Ann. 8§ 27-1-122 (2000). Brooks
v. United UniformCao., 682 S.W.2d 913, 915 (Tenn. 1984); Robertsv. England, No. M 1999-02688-
COA-R3-CV, 2001 WL 575560, a *5 (Tenn. Ct. App. May 30, 2001) (No Tenn. R. App. P. 11
application filed).

Giventhe nature of theissuesinthiscase, all parties made an unfortunate choice not to have
a court reporter present at the Oaober 5, 1998 trial. Statements of the evidence are particularly
unsuited to boundary line disputes in which the parties have introduced numerous plats, deeds,
photographs, diagrams, and drawingsto provetheir case. Simplylisting or identifying theseexhibits
without correlating them to the witnesses' testimony based on them further complicates the task of
interpreting the significance of the evidence. Robertsv. England, 2001 WL 575560, at * 3. Boththe
statement of the evidence and the objectionsto the statement of the evidence filed in this case have
thisflaw. Whilethey list the exhibits and identify the witness through whom they were introduced,
neither of them makes any effort to correlate the substance of the witnesses' testimony to the
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exhibits. As will be seen in the remainder of this opinion, the contents of the statement of the
evidence and the objectionsto the statement of the evidence will prove outcome-determinative with
regard to several issues.

1.
MR. HILDENBRANDT'SAND MS. LEDBETTER’SPOST-TRIAL MOTIONS

The scope of theissuesthat can be considered on appeal can beinfluenced by thetiming and
the substance of the objections made in the trial court. Since many of the objections that Mr.
Hildenbrandt and Ms. Ledbetter are making to the conduct of the trial court areincluded in their
post-trial motions, we must first take up thetrial court’s May 24, 1999 order dismissing their Tenn.
R. Civ. P. 59 and 60 motions. This order marked the culmination of what can best be described as
an unnecessarily complicaed process for considering post-trial motions.

A.
THE TENN.R.Civ.P.59 MoTIONS

Thetria court dismissed Mr. Hildenbrandt’s and Ms. Ledbetter’ s February 19, 1999 Tenn.
R. Civ. P. 59.04 motion on the ground that it was* untimely filed.” Whilethetrial court’ sreasoning
asreflected in thetranscript of theMarch 26, 1999 hearing is not clear, we take it that the court’s
rationale proceeded as follows:

Q) Tenn. R. Civ. P. 59 does not permit post-judgment motions to reconsider;

2 Mr. Hildenbrandt and Ms. Ledbetter filed a motion called a “motion to
reconsider” on November 20, 1998;

3 The December 3, 1998 order granting the November 20, 1998 “motion to
reconsider” was“plain error” becausethe Tennessee Rulesof Civil Procedure
do not permit trial courtsto treat motionslikethe November 20, 1998 motion
asaTenn. R. Civ. P. 59.04 motion to alter or amend;™

4 Because the December 3, 1998 order was “plain error,” it could not
effectively suspend or hold the November 4, 1998 judgment in abeyance,

(5) The effect of the January 22, 1999 order was to reinstate the November 4,
1998 judgment as if the December 3, 1998 order had never been entered;

(6) Tenn. R. Civ. P. 59.02 requires that Rule 59 motions be filed within thirty
days of the entry of the judgment;

13The trial court explained inits January 22, 1999 order that “it waserror to grant therequested relief [the relief
requested in Mr. Hildenbrandt’s and Ms. L edbetter’ s November 20, 1998 motion to reconsider] . . . inthat these parties
having filed a pleading not authorized by the Tennessee Rules of Civil Procedure, designated as a motion to reconsider,
the Court . . . hasno duty to createaclaim. . ..”
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@) Therefore, Mr. Hildenbrandt’'s and Ms. Ledbetter's February 19, 1999
“motionto alter or amend or alternatively motion for new trial” wasurtimely
becauseit was it was not filed within thirty daysfollowing the entry of the
November 4, 1998 judgment.

Theinitial premise of thetrial court’ sreasoning isflaved. Tenn. R. Civ. P. 59.01 does not
contain a blanket prohibition against all mationsto reconsider. Rather, it provides that motions to
reconsider any of the motions permitted by Tenn. R. Civ. P. 59 are not authorized. Regrettably,
somelawyers continue to call their Tenn. R. Civ. P. 59.04 motions “motions to reconsider” despite
our repeated warningsof the confusion thispractice causes. However, the courts must judgemotions
by their substance rather than their title. Bemis Co. v. Hinds, 585 S\W.2d 574, 576 (Tenn. 1979);
Sarksv. Browning, 20 S.W.3d 645, 652 (Tenn. Ct. App. 1999). Accordingly, the appellate courts
have repeatedly held that initial post-judgment motions called “motions to reconsider” should be
treated as Tenn. R. Civ. P. 59.04 motionsif they request the sort of relief avail able through motions
to alter or amend. Harrisv. Chern, 33 S.W.3d 741, 743 (Tenn. 2000); Tennessee Farmears Mut. Ins.
Co. v. Farmer, 970 S.W.2d at 455; Willinghamv. Gallatin Group., Inc., No. M1998-00990-COA-
R3-CV, 2001 WL 134599, at *1, n.3 (Tenn. Ct. App. Feb. 16, 2001) (No Tenn. R. App. P. 11
application filed).

Based on these principles, the trial court was correct when it entered its December 3, 1998
order construing Mr. Hildenbrandt’ sand Ms. L edbetter’ sNovember 20, 1998 “ motionto reconsider”
asaTenn. R. Civ. P. 59.04 motion. Unfortunaely, it committed error when it reversed itsfield two
months later and decided that the Tennessee Rules of Civil Procedure did not permit it to consider
the November 20, 1998 motion asa Tenn. R. Civ. P. 59.04 motion to alter or amend.

There is one additional issue regarding Mr. Hildenbrandt’s and Ms. L edbetter’ s February
19, 1999 motion that should be addressed. If thetrial court should have considered their November
20, 1999 “motionto reconsider” asaTenn. R. Civ. P. 59.04 motion, it might be argued that the trial
court should have denied their February 19, 1999 motion because it was nothing more than a
successive Tenn. R. Civ. P. 59 motion that is prohibited by Tenn. R. Civ. P. 59.01. This argument,
however, is not well-taken. Tenn. R. Civ. P. 59.01 prevents the same party from filing successive
Tenn. R. Civ. P. 59 motions; it does not prevent a party fromfiling a Tenn. R. Civ. P. 59.04 motion
seeking to alter or amend ajudgment that has been changed in regponse to another party’s Tem. R.
Civ. P. 59 motion. Brenneman v. Brenneman, M2000-00890-COA-R3-CV, 2001 WL 543434, at
*3(Tenn. Ct. App. May 23,2001) (No Tenn. R. App. P. 11 applicationfiled). That isprecisely what
happened in this case.

The November 4, 1998 judgment did not award monetary damages to the Savages. On
December 4, 1998, the Savages filed a Tenn. R. Civ. P. 59.04 motion requesting thetrial court to
alter the November 4, 1998 judgment and to award them a $6,110.50 judgment because of the lack
of evidence that they had caused damage to Mr. Hildenbrandt or Ms. Ledbetter. Thetria court’s
January 22, 1999 order, among other things, granted the Savages motion and altered theNovember
4, 1998 judgment to award the Savages a $6,110.50 judgment against Mr. Hildenbrandt and Ms.
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L edbetter.* The February 19, 1999 motion filed on behalf of Mr. Hildenbrandt and Ms. Ledbetter
addressed the substance of thetrial court’s January 22, 1999 order, the procedure employed by the
trial court that led to the entry of the January 22, 1999 order, and the other matters raisedin their
November 20, 1998 motion that the trid court had never addressed on therr merits. Accordingly,
the February 19, 1999 motion was not subject to dismissd.

B.
THE TENN. R. Civ. P. 60.02(1) MoTION

We turn next to Mr. Hildenbrandt’s and Ms. Ledbetta’s Tenn. R. Civ. P. 60.02(1) motion
that thetrial court took up at the March 26, 1999 hearing. Thetrial court denied this motion on the
ground that the case was then within the jurisdiction of this court because Mr. Hildenbrandt and Ms.
L edbetter had already filed a notice of appeal. We have determined that the trial court erred when
it declined to consider this motion on the ground that it no longer had jurisdiction over the case.

The procedural posture of this case had become entirely ambiguous by January 22, 1999, by
virtue of thetrial court’ s abrupt change of mind regarding Mr. Hildenbrandt’ sand Ms. Ledbetter’s
right to post-judgment relief. 1t becamemore complicated within the next two monthsduein large
part to the disparate efforts of thelawyer for Mr. Hildenbrandt and M s. L edbetter to obtain some sort
of the relief from the November 4, 1998 judgment and the January 22, 1999 order. The first
complication was the lawyer’ s decision to file not one but two notices of appea — one on February
19, 1999, and another on March 16, 1999 —from the same orders.™® The second complication was
the lawyer’ s request that this court stay the appeal pending the resolution of his February 19, 1999
Tenn. R. Civ. P. 59.04 motion. The third complication was the lawyer’ sdecisionto fileaTenn. R.
Civ. P. 60.02(1) motion for relief from the judgment.

When finally confronted with the Tenn. R. Civ. P. 60.02(1) motion, thetrial court disposed
of it by finding that it had no jurisdiction to consider the motion. As best we can determine, the
court reasoned that it no longer had jurisdiction over the case because either the February 19, 1999
or March 16, 1999 notice of appeal had the effect of transferring jurisdiction over the case to this
court.’* Unfortunately, the trial court overlooked the principlethat a premature notice of apped —
that is one filed before the entry of afinal judgment — does nat transfer jurisdiction over the case
from thetrial court to the court of appeals. The transfer of jurisdiction does not take place until the
following three events have occurred: (1) afinal judgment has been entered, (2) atimely notice of
appeal has been filed, and (3) the bond for costs required by Tenn. R. App. P. 6 or an affidavit of
indigence has been filed. First Am. Trust Co. v. Franklin-Murray Dev. Co., No. M1998-00984-
COA-R3-CV, 2001 WL 459092, at *4 & nn.8-9 (Tenn. Ct. App. May 2, 2001).

14We have already noted that thetrial court |ater recognized its error in awarding amonetary judgment against
Ms. Ledbetter and entered an order on April 12, 1999, correcting its mistake.

15The lawyer also filed the gopeal bond required by Tenn.R. App. P. 6 on March 16, 1999.
16It is not dtogether clearhow the trial court had jurisdiction to enter its April 12, 1999 order pursuant to Tenn.

R. Civ. P.60.01if it did not have jurisdiction to consider Mr. Hildenbrandt' sand Ms. Ledbetter’'s March 29, 1999 Tenn.
R. Civ.P. 60.02(1) motion. Fortunately, deciding this case does not require us to address this conundrum.
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Tennessee’ srules governing civil and appellate procedure promote the use of Tenn. R. Civ.
P. 59 motions because they prevent needless appeals by providing trial courts with an opportunity
to correct errorsbefore ajudgment becomesfinal. Maduv. Madu, No. M 1999-02302-COA-R3-CV,
2000 WL 1586461, at * 3 (Tenn. Ct. App. Oct. 25, 2000) (No Tenn. R. App. P. 11 applicationfiled).
Thus, while atrial court’s jurisdiction over a case comes to an end thirty days after the entry of a
final order of judgment, Parksv. McGuire 197 Tenn. 32, 35, 270 SW.2d 347, 348 (1954); Newport
Hous. Auth., Inc. v. Hartsell, 533 S.W.2d 317, 320 (Tenn. Ct. App. 1975), atimely filed Tenn. R.
Civ. P. 59 motion suspends the time for filing a notice of appeal. Tenn. R. App. P. 4(b). The
purpose of suspending the time for perfecting an appeal is to permit the trial court to retain
jurisdiction over the case for the purpose of hearing and disposing of all timely filed Tenn. R. Civ.
P. 59 motions. Green Meadow Park, Inc. v. American Heritage LifeIns. Co., 540 SW.2d 267, 270
(Tenn. Ct. App. 1976); seealso Innovative HomeHealth Care, Inc. v. P.T.-O.T. Assocs. of the Black
Hills, 141 F.3d 1284, 1286 (8h Cir. 1998). Ordesthat have not becomefinal asaresult of thefiling
of atimely Tenn. R. Civ. P. 59 motion are subject to review and change by thetrial court. Tenn. R.
App. P. 3(a); Crewsv. Crews, 743 S.\W.2d 182, 186 (Tenn. Ct. App. 1987).

Aswe understand the procedural posture of this case as of March 26, 1999, jurisdiction over
the case had not passed from the trial court to the appellate court becausethetrial court had not yet
finally decided all the claims between all the parties. Finality did not come until the entry of thetrial
court’s May 24, 1999 order.

Thetrial court filed its judgment on November 4, 1998. Within thirty days following the
entry of thisjudgment, both the Savagesand Mr. Hildenbrandt and Ms. L edbetter filed Tenn. R. Civ.
P. 59 motions.!” Thus, there were two timely Tenn. R. Civ. P. 59 motions pending when the trial
court entered its January 22, 1999 order. The January 22, 1999 order finally resolved all the
remaining claims between all the parties and was, therefore, afinal order for the purpose of Tenn.
R. App. P. 4(a).®® However, within 30 days after the entry of the January 22, 1999 order, Mr.
Hildenbrandt and Ms. L edbetter filed a Tenn. R. Civ. P. 59.04 motion to, among other things, take
issuewith thetrial court’sdecision in the January 22, 1999 order to award the Savages a $6,110.50
judgment against them. We have already determined that this motion was proper and timely.
Therefore, it had the effect of again suspending the timefor perfecting an gopeal and continuing the
trial court’s jurisdiction over the case It was predsdly for this reason that this court denied the
motion for astay filed on behalf of Mr. Hildenbrandt and Ms. Ledbetter. Savage v. Hildenbrandt,
No. 01A01-9903-CH-00166 (Tenn. Ct. App. Mar. 19, 1999). Therewasno reason for usto stay the
appeal becausethetrial court still had jurisdiction over the case. The notices of appeal filed by Mr.
Hildenbrandt and M s. L edbetter were, therefore, prematureunder Tenn. R. App. P. 4(d) becausethey
were filed befare the trial court had resolved all the claims between all the parties.

17We havealready held that the November 20, 1998 “motion toreconsder” filed on behalf of Mr. Hildenbrandt
and Ms. Ledbetter should be treated as a Tenn. R. Civ. P. 59.04 motion.

18For the purpose of this particular discussion, it does not matter that the portion of the January 22, 1999 order

denying Mr. Hiledenbrandt’s and Ms. Ledbetter’s November 20, 1998 “motion to reconsider” was erroneous. That
matter could have been taken up on appeal.
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When Mr. Hildenbrandt and Ms. L edbetter presented their Tenn. R. Civ. P. 60.02(1) motion
tothetrial court duringthe March 26, 1999 hearing, their timely and proper February 19, 1999 Tenn.
R. Civ. P. 59.04 motion was al so pending before the court. With the proceeding in this posture, they
were not entitled to relief under Tenn. R. Civ. P. 60 becausethetrial court had not yet entered afinal
judgment. Campbell v. Archer, 555 S.\W.2d 110, 112 (Tenn. 1977). However, therelief they were
seeking based on alleged surprise and mistake could also have been the basisfor relief under Tenn.
R. Civ. P. 59.04. Madu v. Madu, 2000 WL 1586461, at *5 & n.6. Accordingly, rather than treating
their motion as a Tenn. R. Civ. P. 60.02(1) motion, the trial court should have considered its
substance and treated it assimply an amendment to their already pending Tenn. R. Civ. P. 59.04
motion.

In summary, thetrial court erred by denying Mr. Hildenbrandt’ s and Ms. Ledbetter’s Tenn.
R. Civ. P. 60.02(1) motion for threereasons. First, thetria court still had jurisdiction over the case
because it had not yet fully and finally adjudicated all the claims between all the parties. Second,
thetrial court had atimely, proper Tenn. R. Civ. P. 59.04 motion pending before it when the Tenn.
R. Civ. P. 60.02(1) motionwasfiled. Third, thetrial court should have given effect to the substance
of the Tenn. R. Civ. P. 60.02(1) motion and should have treated it as an amendment to the already
pending Tenn. R. Civ. P. 59.04 motion. Accordingly, Mr. Hildenbrandt’ sand Ms. L edbetter’ sTenn.
R. Civ. P. 60.02(1) motion was not subject to dismissal for lack of jurisdiction.

C.

Our decision that the trial court erred by denying the post-judgment motions filed by Mr.
Hildenbrandt and Ms. Ledbetter raises one final question regarding the scope of review and the
availableremedies. Must we remand the case with directions to consider the issues raised in the
post-trial motions, or may we consider the substance of theseissues ourselves? Theanswer depends
on the nature of the proceedingsin the trial court.

Had the proceedings below been ajury trial, our reversal of atrial court’ sdenial of amotion
for new trial ontheground that it was untimely would have triggered aremand with directionsto the
trial court to consider the grounds raised in the motion. Standard Oil Co. v. Naramore, 30 Tenn.
App. 430, 448, 207 SW.2d 7, 15 (1947). The remand would have been required because the filing
and consideration of amotion for new trial are necessary prerequisitesto an appeal fromajury trial
inacivil case. The same rule doesnot apply with regard to non-jury trials because a Tenn. R. Civ.
P. 59 motion isnot aprerequisiteto an appeal. Mahaffey v. Mahaffey, No. 01A01-9306-PB-00251,
1993 WL 496833, at *4 (Tenn. Ct. App. Dec. 3, 1993) (No Tenn. R. App. P. 11 application filed);
Green Meadow Park, Inc. v. American Heritage Life Ins. Co., 540 SW.2d at 270. The denial of a
Tenn. R. Civ. P. 59.04 motion in anon-jury case brings up the underlying judgment for review. See
Ragsdale v. Hill, 37 Tenn. App. 671, 680-81, 269 S.W.2d 911, 916 (1954). Accordingly, we will
proceed to the issues raised by Mr. Hildenbrandt and Ms. Ledbetter and, in accordance with Tenn.
R. App. P. 36(a), we will grant the parties the relief on the law and the facts to which they are
entitled.
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V.
THE LATE NIGHT COURT SESSION

Mr. Hildenbrandt and Ms. L edbetter insist that they were denied afair trial becausethetrial
court insisted on holding court until approximately 12:20 A.M. despite their lawyer’ s protestations
that she was too tired to represent her dients effectively and that the lateness of the hour was
adversely affecting their elderly and physically infirm witnesses. Thisassertion raisesatellingpoint
that would requirerelief if it wassupported by therecord. However,therecord doesnot substantiate
the claimseither that thetrial court continued to hold court over objection of counsel or that thetrial
court declined to grant a continuance because of the lateness of the hour.

A.

Trial courts have broad discretion over the course and conduct of trials. State v. King, 40
S.W.3d 442, 449 (Tenn. 2001); Justice v. Sovran Bank, 918 SW.2d 428, 429-30 (Tenn. Ct. App.
1995); Marress v. Carolina Direct Furniture, Inc., 785 SW.2d 121, 129 (Tenn. Ct. App. 1989).
This discretion extends to determining when court will convene and when it will adjourn.
Accordingly, trial courts have discretion to determine how late into the evening a tria should
continue. Statev. Poe, 755 S.W.2d 41, 47 (Tenn. 1988).

A trial court’ s exercise of itsdiscretion over the timesfor opening and closing court should
be influenced by arealistic understanding of theadversary system. A trial isan arduous affair that
demandsthe closest attention and most alert responses alawyer can muster. It isadrain on boththe
nervous energy and physical gamina of the lawyers, and it is no less trying on the parties, the
witnesses, the jurors, the judge, and the other court personnel. Commonwealth v. Martin, 348 A.2d
391, 407-08 (Pa. 1975). Accordingly, late night trial sessions, while not per seimproper, Hembree
v. State, 546 S.W.2d 235, 243 (Tenn. Crim. App. 1976), should only be held when required by
unusual circumstances. Satev. Parton, 817 SW.2d 28, 33-34 (Tenn. Crim. App. 1991).

Tennessee’ s appellate courts have declined to find eror in atrial court’s decision to hold
court past 9:00 P.M. in the absence of proof that the partieshad been prejudiced. Statev. Smon, 635
S.W.2d 498, 505 (Tenn. 1982). Similarly, the Tennessee Court of Criminal Appeals has declined
to find error in holding court until 9:13 P.M. when the court adjourned court as soon as the
defendant’ s lawyer pointed out the lateness of the hour, Seelbach v. Sate, 572 SW.2d 267, 271
(Tenn. Crim. App. 1978) or in holding court until 10:05 P.M. to avoid sequestering the jury on
Sunday. Holt v. Sate, 591 SW.2d 785, 791-92 (Tenn. Crim. App. 1979). However, the Court of
Criminal Appeals has concluded that the trial court erred by declining to adjourn court at midnight
when the defendant’ s lawyers stated that they could no longer represent the def endant effectively.
Hembree v. Sate 546 S.\W.2d at 242.

B.
The appellate record in this case does not support Mr. Hildenbrandt’s and Ms. Ledbetter’s

assertions that the trial court insisted on holding court to the late evening hours despite the
protestations of their lawyer. For the purpose of addressing this issue, our consideration must be
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limited to the facts propery before this court contained in the agreed-upon portions of the statement
of the evidence as approved by the trial court.™

The parties' versions of what transpired during the October 5, 1998 trial differ in severa
material respects. As best we can determine from the competent portions of the statements of the
evidence, thetrial commenced at 1:00 P.M., eventhough it had been scheduledto beginat 9:00 A.M.
At the outset, the lawyers informed the trial court that they wanted to conclude the trid that day.
When the Savages concluded their case at approximately 5:00 P.M., thetrial court asked thelawyers
if they desired to take abreak to make telephone call sand then resumethetrial. Both lawyersagreed
to thissuggestion, and so the lawye representingMr. Hildenbrandtand Ms. L edbetter did not begin
calling her witnesses until approximately 5:30 P.M. and did not conclude presenting her witnesses
until approximately 11:30 P.M. The parties then presented closing arguments, the trial court ruled
from the bench, and the proceeding adjourned at approximately 12:20 A.M. on October 6, 1998.

Despite the assertions to the contrary in the statement of the evidence submitted by Mr.
Hildenbrandt and Ms. L edbetter,° the approved statement of the evidence states affirmatively that
all the parties had agreed to continue the trial after 5:00 P.M. and that “not once did anyone move
or voice a concern regarding the hour of the day or the status of their witnesses.” The approved
statement of the evidence also states that at 11:50 P.M., after dosing arguments, the lawyer
representing Mr. Hildenbrandt and Ms. L edbetter “ stated to the Court that shewoul d not oppose His
Honor taking the case under advisement. Sheindicated at that point that she wastired and felt like
opposing counsel was, aswell.” Thetrial court responded to this statement by asserting that he was
prepared to “make findings and conclusions and render his judgment.”

In addition to the account of thetrial inthe approved statement of the evidence, thetrial court
discussed its recollection of the proceeding during the March 26, 1999 hearing. According to the
trial court, thelawyer representingMr. Hildenbrandt and M s. L edbetter made a® comment about the
lateness of the hour . . . [sometime] inthe evening.” After the lawyer’scomments, the trial court
stated that it

tried to make sure every time a witness got on the witness stand, to
make sure that the witness was okay. So | asked the witness
guestions: Areyou okay? Canyoutestify? Wordsto that effect totry
to determine if awitness could testify without any problem.

Thetria court then added:

19Mr. Hildenbrandt and M s. Ledbetter place great weight on the account of the trial contained in the affidavit
of the lawyer who represented them at trial that accompanied their February 19, 1999 Tenn. R. Civ. P. 59.04 motion.
W e cannot consider the factual assertions in this affidavit because affidavits cannot be used to vary or contradict the
record itself. Parrishv. Yeiser, 41 Tenn. App. 690, 694, 298 S.W .2d 556, 558 (1955).

20This statement of the evidence, which wasrej ected by the trial court, stated that“Ms. Dye asked several times

during the nighttime hoursfor acontinuance since she had elderly witnesses and shewastoo tired to represent her clients
properly. T hese requests were denied by the trial court.”
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With respect to other people who may have had problems,
they were never identified in any motions or any affidavits. . . .

* * *

Now, the Court did not intend to preclude Ms. Dye from
asking the Court or moving the Court or motioning the court for a
continuance. Ms. Dye never made amotion, an oral motion: | move
the Court to stop this hearing and to continue it. She vaced some
concerns and there was discussion about it. And in light of her
concerns, the Court was also attempting to be sensitive

Despitethe lawyer' s apparent agreement to hold court after 5:00 P.M., this record does not
disclosethe existence of the sort of unusual circumstancesthat might conceivably havejustified the
trial court’ s decision to hear proof until 11:30 P.M. There was no sequestered j ury, and thereisno
indication that continuing the trial on Tuesday, October 6, 1998 would have disrupted the trial
court’ s docket or conflicted with the lawyer’ s other commitments. In light of the age of several of
the witnesses and the fact that many of them had been at the courthouse since 9:00 A.M., the trial
court either should have allowed amore lengthy recessfor dinner or should have continued the case
when the lawyer representing Mr. Hildenbrandt and Ms. Ledbetter expressed concern about the
lateness of the hour.

Thetria court’s error of continuing to hear evidence until 11:30 P.M. does not necessarily
mean that Mr. Hildenbrandt and Ms. Ledbetter were deprived of afair hearing or that they should
begiventheopportunity to have another hearing to enablethem to call again the samewitnessesthey
called during the October 5, 1998 hearing. To beentitled to a new hearing, Mr. Hildenbrandt and
Ms. L edbetter must demonstrate that they were somehow prejudiced by thetrial court’ s decision to
hold court until 12:20 A.M. Satev. Smon, 635 S.W.2d at 505 (declining to providerelief to aparty
who could not demonstrate prejudicefrom atrial court’ sdecisionto hold court past 9:00P.M.). This
they have not done.

Thereisno evidence inthe record indicating that Mr. Hildenbrandt and Ms. L edbetter were
prevented from calling all the witnesses they planned to call at this trial. There is likewise no
evidence that their direct or re-direct examination of any of their witnesses was truncated because
of the lateness of the hour. While they have complainedthat their witnesses were not asforceful as
they might otherwise have been, they havenot demonstrated or described what el se their witnesses
would havetestified to had they been fresher or more aert. Accordingly, inlight of thetrial court’s

21The trial court’s account of the October 5, 1998 trial differs from the statement of the evidence thetrial court
later approved. W hile the statement of the evidence indicates that Ms. Dye did not comment about the lateness of the
hour until after closing argument, the trial court’ s account indicates that Ms. Dye’s comments were made while she was
still callingwitnesses. Thisdifferencecannot bereconciled. Likewise, wecannot determinefrom therecord when during
the evening Ms. Dye voiced her concern about the lateness of the hour. Based on the trial court’s comments about his
concern for Niston Gladden’ s ability to testify, Ms. Dye’scomments must have been maderelatively early in the evening
because Mr. Gladden wasthe second witness after court resumed at 5:30 P.M.
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representation that he carefully determined that each witness called after 5:30 P.M. was competent
to testify, Mr. Hildenbrandt and Ms. Ledbetter have not carried their burden of demonstrating that
they were adversely affected by the trid court’s decisionto hear proof until 11:30 P.M. Based on
therecord before us, we cannot concludethat thetrial court’ sdecisionto hear proof until 11:30 P.M.,
although ill-advised, more probably than not affected the outcome of this case. Tenn. R. App. P.
36(b).

There is one other reason for declining to grant Mr. Hildenbrandt and Ms. Ledbetter an
opportunity to present their witnesses asecond time. Based on the approved record, thelawyer who
represented them at trial agreed to begin putting on her case at 5:30 P.M. and, despite the lateness
of the hour, never objected to proceeding with the trial and never requested a continuance. Parties
arenot entitled to relief on appeal from errorsfor which they are at least partially responsible or for
which they failed to take reasonably available remedial action. Tenn. R. App. P. 36(a). In addition
to her failureto object to thelateness of the hour and her failure to request acontinuance, thelawyer
representing Mr. Hildenbrandt and Ms. Ledbetter failed to request permission to call her elderly or
infirm witnesses out of order to avoid the hardship of requiring them to wait over eight hours to
testify. Inlight of their lawyer’ s strategic decisionsduring the October 5, 1998 trial, we decline to
conclude that the trial court’s decision to hear evidence until 11:30 P.M. warrants granting Mr.
Hildenbrandt and Ms. L edbetter another opportunity to put on their case.

V.
THE DENIAL OF THE TENN. R. Civ.P.59 MoTIoONWITHOUT A HEARING

Mr. Hildenbrandt and Ms. Ledbetter also take issue with the trial court’s January 22, 1999
order denying their Tenn. R. Civ. P. 59.04 motion without a hearing. They claim that they were
denied afair hearingbecausethetrial court changed itsmind between December 3, 1998 and January
22,1999 about granting them a“limited new trial” and becausethetrial court altered the November
4, 1998 judgment “without further proof or supporting affidavits’ and without affording them an
opportunity to oppose the Savages motion to alter or amend.

Thisparticular portion of the post-trial procedure is somewhat puzzling. It isnot atogether
clear why thetrial court insisted on proceedingwith the two pending post-trial motions on January
14, 1999, after the lawyer representing the Savages announced that Mr. Hildenbrandt and Ms.
L edbetter had retained a new lawyer and that he had agreed with the new lawyer’s request for a
thirty-day continuance of the hearing. Itislikewisedifficult to understandthereason for proceeding
with the January 14, 1999 hearing in the absence of the lawyer representing Mr. Hildenbrandt and
Ms. Ledbetter because one of the purposes of the January 14, 1999 hearing was to permit Mr.
Hildenbrandt and Ms. L edbetter to recall several of their witnesses.

Parties are not necessarily entitled to present oral algument regarding their Temn. R. Civ. P.
59 motions. Custom Built Homes v. G.S. Hinsen Co., No. 01A01-9511-CV-00513, 1998 WL
960287, at *5 (Tenn. Ct. App. Feb. 6, 1998) (No Tenn. R. App. P. 11 application filed). They are,
however, entitled to afair opportunity to respond to their adversaries Tenn. R. Civ. P. 59 motions.
Becauseof thetrial court’s earlier decision to hold an evidentiary hearing on January 14, 1999, the
lawyer representing Mr. Hildenbrandt and Ms. L edbetter could appropriately have assumed that the
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hearing would provide the opportunity to respond to the Savages Tenn. R. Civ. P. 59.04 motion.
The lawyer also had good reason to assume that the January 14, 1999 hearing would be continued
after he and the Savages' lawyer agreed to a thirty-day continuance. Accordingly, thetrial court’s
change of mind regarding the evidentiary hearing and its decision to proceed with the January 14,
1999 hearing in the absence of the lawyer for Mr. Hildenbrandt and Ms. Ledbetter effectively
prevented Mr. Hildenbrandt and Ms. Ledbetter from opposing the Savages' Tenn. R. Civ. P. 59.04
motion.

Thetrial court erred by insisting on proceeding with the January 14, 1999 hearing without
thelawyer representing Mr. Hildenbrandtand Ms. L edbetter. Itsdedsion, however, isnot reversible
error. It did not affect thetrial court’s judgment, and it did not undermine our ability to review the
substance of thetrial court’ sdecisionsregarding thelocation of the Savages southern boundaryline
and the Savages' damages. Both of these decisionsrest on the evidence presented at the October 5,
1998 hearing. Because we have aready conduded that Mr. Hildenbrandt and Ms. Ledbetter were
not entitled to recall the witnessesthey had presented at the October 5, 1998 hearing, we can review
the trial court’s decisions regarding the boundary line and the damages using the statement of the
evidence presented at the October 5, 1998 heari ng.

VI.
THE DISPUTED BOUNDARY LINE

Mr. Hildenbrandt takes issue with the trial court’s decision to award the Savages
approximately .28 acres of property south of the Ridge Road.? He assertsthat thetrial court erred
by basing its decision on the callsin the admittedly defective deeds rather than on the testimony of
virtually all thewitnesses, who testified that the Ridge Road was the boundary between the Savages
property and Mr. Hildenbrandt’ s property. We agree.

When the Savages first filed this lawsuit, they alleged that a 1992 survey showed that the
disputed boundary “runs along the ridge road which lies to the west [sic]?® of the plaintiffs [sic]
tract.” They never claimed to own any property south of the Ridge Road, and they only claimed an
easement over the Ridge Road itself for ingressand egress. At the October 5, 1998 trial, virtually
every witness who testified regarding the location of this boundary line, including Mr. Savage,
testified that since 1933 everyone understood that the boundary line ran aong the Ridge Road. In
fact, Mr. Savage said if thetrial court “gave theridge road to me, | would . . . giveit back.”

Viewing the boundary line evidence inits entirety, we have concluded that the trial court
erred by relying exclusvely on Mr. White's survey to determine the location of the boundary
between the Savages and Mr. Hildenbrandt. In casesof thissort, thetrial court should look first to
the natural objects or landmarks on the property, then to the artificial objeds or landmarks on the
property, then to the boundary lines of adjacent property, and finally to the callsin the deeds. Mix
v. Miller, 27 SW.3d 508, 513 (Tenn. Ct. App. 1999); Franksv. Burks, 688 S.W.2d 435, 438 (Tenn.

22M s. Ledbetter never claimed an interest in this property.

23The Ridge Road runs to the south or southwest of the Savages' tract.
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Ct. App. 1984); Thornburg v. Chase, 606 SW.2d 672, 675 (Tenn. Ct. App. 1980). In light of the
admittedly defective callsin the parties' deedsand the unanimous agreement that the boundary line
ran along the Ridge Road, the evidence preponderates against the portion of the trial court’s
judgment that awards the Savages the .28-acre tract south of the Ridge Road. Accordingly, on
remand, thetrial court shdl modify the portion of itsorder regarding thisboundary linetoreflect that
the boundary line between the Savagesand Mr. Hil denbrandt i sthe northern edge of the Ridge Road.

VII.
THE SET-OFF TO THE SAVAGES' DAMAGES

Asafina matter, Mr. Hildenbrandt tekes issue with the trial court’s decison to award the
Savages a $6,110.50 judgment against him. While he does not dispute thetrial court’s conclusion
that his obstruction of the Ridge Road damaged the Savages, he asserts that the trial court erred by
changing its mind about granting him a set-off based on the damage to his property caused by the
Savages clearing of brush and trees along the Ridge Road. We have determined that the evidence,
as portrayed in this record, does not preponderate against the trial court’ s conclusion that the brush
and trees cl eared by the Savages were not on Mr. Hildenbrandt's property.

Mr. Hildenbrandt would only be ertitled to a set-off if he proved either that the Savages
cleared trees that belonged to him or that the manner in which the Savagescleared their property
somehow damaged his property. Mr. Hildenbrandt presented no evidence regarding the latter;
therefore, hisonly theory of damages was that the Savages cut down treesthat belonged to him. Mr.
Hildenbrandt testified that trees had been planted along the Ridge Road to prevent erosion on his
property and that he had the property surveyed several years before the present dispute and had
marked the trees along the boundary line with blue paint. However, the record does not reflect
whether these trees were to the south or north of the Ridge Road. In response, Mr. Savage and his
bulldozer operator testified that no clearing work was performed across theRidge Road and that the
trees with the blue paint that were cleared were to the north of the Ridge Road.

Thetrid court had the opportunity to observe the testimony of the witnesses and to weigh
their credibility, and itsfindingsof fact based on these credibility determinations are entitled to great
weight on appeal. Randolph v. Randolph, 937 SW.2d 185, 189 (Tenn. 1996); Hobbsv. Hobbs, 987
S.W.2d 844, 847 (Tenn. Ct. App. 1998). Thetrial court determined that Mr. Hildenbrandt was not
entitled to a set-off because he had failed to prove that any of the trees cleared by the Savages
belonged to him. Thus, thetrial court must necessarily haveaccredited the testimony of Mr. Savage
and his bulldozer operation regarding the location of the cleared trees over Mr. Hildenbrandt’s
testimony. Thisrecord provides us no basis for overturning this conclusion.

VIII.
In summary, we have concluded that the errors committed by the trial court regarding the
latenessof the October 5, 1998 hearing and itserrorsin consideration and disposition of the post-trial

motions did not affect the substantive outcome of this case. We have also determined that the
evidencepreponderatesagainst thetrial court’ sdecisionto award the Savagesthe .28-acretract south
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of the Ridge Road and that the evidence supportsthe trial court’ sdecision to award the Savages a
$6,110.50 judgment against Mr. Hildenbrandt without a set-off.

We affirm the judgment as modified herein and remand the case to thetrial court for further
proceedings consistent with this opinion. The costs are taxed in equa proportions to Don
Hildenbrandt and his surety and to Jimmy Joe Savage and Frances Joy Savage for which execution,

if necessary, may issue.

WILLIAM C. KOCH, JR., JUDGE
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